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• Problem: there’s a long history of cloudy 琀椀tle in South 

Africa

– A successful registra琀椀on system or any other form of Land 

Tenure Informa琀椀on System is one that people use.

– If they don’t register secondary transac琀椀ons, then what?

• There has been reliance (in theory if not in reality) on Land Title 

Adjustment (LTA) to clean up cloudy 琀椀tle but the outcomes we 

discuss here show it is an imperfect solu琀椀on

• We present two studies on LTA

• We analyse what lies behind cloudy 琀椀tle and the limits of land 

琀椀tle adjustment

• We address the ques琀椀on: “how can we improve the situa琀椀on?”

Objec琀椀ves & Contribu琀椀on



• Historic (19th early 20th C.) 琀椀tles held by Africans 
and Khoisan people: quitrent and freehold

• Later apartheid period — township houses per 
various permits or leases 

• All must be upgraded to freehold 琀椀tle 

• Most are o昀케cially regarded as ‘cloudy 琀椀tles’ and/or 
subject to family disputes, making upgrading 
conten琀椀ous

• Why ? Dominion held by the (unquan琀椀昀椀ed) family 
which is not a juris琀椀c en琀椀ty or legal person, leading 
to clashes between law and prac琀椀ce

Historical Context



Contemporary Context

• Land registra琀椀on in state subsidised housing programme

• 4.7 million housing opportuni琀椀es since 1994

• Ownership (freehold) had/has to be the tenure form 

for poli琀椀cal reasons

• 1.9 million registered in ownership

• Cloudy 琀椀tles: Signi昀椀cant o昀昀-register transac琀椀ons due to 

sales, house swops, gi昀琀s, o昀昀-register inheritance, grabs

• Consequences: freeze formal land market; freeze 

development plan approvals; cannot expropriate; 

impacts land taxa琀椀on & service delivery; family disputes; 

heirs or sellers reclaim house; loan sharks, druglords 

• Goal ranking in policy formula琀椀on and implementa琀椀on—

emphasis on delivery rather than quality 

• Deliverology Driven? Indicators become the goal



Classi昀椀ca琀椀on Theory

We classify suitability of 琀椀tle into four categories

• Strong – All the Cri琀椀cal Success Factors (CSFs) present

 Proceed with programme

• Semi-Strong – Some CSFs absent or weak, but possible to 

create or strengthen them

 Proceed but with strategies to create or strengthen CSFs. Fix 

now, not a昀琀er the fact

• Semi-Weak - Some CSFs present, but many absent – 

cannot be created

 Land 琀椀tles under ownership unsuitable

• Weak – programme ill-suited to circumstances 

 Documenta琀椀on / recording of land interests nevertheless 

important to prevent land grabbing



Land Titles Adjustment

• In terms of the law, cloudy 琀椀tles must be cleaned by 

means of the Land Titles Adjustment Act, the only 

legal tool to regularise cloudy 琀椀tles

• The sheer scale of cloudy 琀椀tles makes it challenging 

• Hundreds of TAs conducted throughout the 20th C, 

many reverted, and TAs repeated every genera琀椀on

• TAs require a great deal of exper琀椀se as they take 

琀椀me and resources; all descendants must be traced

• Lawyers reluctant to conduct them at low fees and 

bureaucra琀椀c management

• The state itself has poor grasp of the problem and 

there is a gap in the law



Land Titles Adjustment



Land Titles Adjustment

In view of the challenges, we ques琀椀on the 

wisdom of unques琀椀oningly applying 琀椀tling and 

upgrading of rights to 琀椀tle policies

There is a limit to successful regularisa琀椀on via 

Title Adjustment 

Go back to the basics and consider the range of 

tenure contexts as it is not one size 昀椀ts all



Eastern Cape Study



In depth legal-ethnographic and diachronic study conducted in 

• Fingo Village (Grahamstown/Makhanda – urban area); and 

• Rabula (rural village, Keiskammahoek, former Ciskei rural reserve or 

homeland)

• Both acquired land in freehold 琀椀tle in 1850s – 1860s 

• Similar pa琀琀erns in both 

• Dominion over the land is held by the perpetual family — the land is 

received from ancestral holders and held on behalf of the unborn 

(patrimonial property); succeeds automa琀椀cally

• There is no such concept SA formal property law

• Registra琀椀on in one or even two person’s name is a threat 

• Formal recording of transfers and wri琀椀ng of wills are consequently avoided

• O昀케cially these 琀椀tles are clouded and “need” TA

• Mul琀椀ple TAs conducted but prac琀椀ce con琀椀nues so TA is not permanent 

solu琀椀on, it is a stopgap

Eastern Cape Study



Edendale KwaZulu-Natal Study

Methods: LTA  commissioners, land professionals and experts, 

poli琀椀cians, o昀케cials, residents, historical documents, 琀椀tle deeds, 

survey plans, 昀椀eld workers who do door-to-door surveys, direct 

observa琀椀on of regulariza琀椀on process. Other cases, other countries



• Zulu lands, Dutch se琀琀lers, English coloniza琀椀on 

• Mission established in 1851 grazing commonage and individual 

plots registered. 

• Old Edendale ownership / freehold

• Greater Edendale – apartheid tenure legacy Permission to Occupy

• Cloudy 琀椀tles - A number of proper琀椀es changed hands o昀昀-register 

– sales, intestate succession

• In 1986 not possible to do basic development

• Con昀氀ict started in 1970s between Inkatha and the African 

Na琀椀onal Congress (UDF surrogate)

• 7-days war in 1991 major “ba琀琀le”

• People displaced and killed, tenants stopped paying rent

Edendale KwaZulu-Natal Study



• Land 琀椀tle adjustment since 1960s, perhaps before

• Development – clean 琀椀tles invaded land and 

expropriate

• Three commissioners – few problems

• Most landowners too happy to get rid of problem

• Some resistance

• Corrup琀椀on and incompetence – land gets invaded

• O昀케cials – beware of innova琀椀ng without 

documenta琀椀on – the face of failure

Edendale KwaZulu-Natal Study



• People want a 琀椀tle, but it means di昀昀erent things. 

e.g. individual 琀椀tle vs family 琀椀tle?

• LTA commissioners in earlier 琀椀mes reported most 

LTA cases ran smoothly

• Expensive, 琀椀me consuming and unsuited to large 

scale regularisa琀椀on 

• In signi昀椀cant no of these cases the 琀椀tle holders 

revert to old prac琀椀ces and do not transfer

• Avoid it or mi琀椀gate the problem, do not try to 

clean up a昀琀er the fact

Analysis – Common Pa琀琀erns



Eastern Cape Findings

• Title holders a琀琀empt to preserve the family property

• Not protected by law, thus, abused by some in the family e.g. someone 

claims to be ‘heir’ under common law but use ‘male primogeniture logic; 

tries to sell and evict family members

• Family disputes but with no law to adjudicate, 

• Ongoing unresolved issue, TA does not solve it (reversions)

KZN 昀椀ndings

• Con昀氀ict in families e.g. when eldest son asserts primogeniture under Zulu 

custom

• Chancers!

• Tenure systems evolve in response to a range of forces

Common 昀椀nding

• Di昀케cult to create a workable family 琀椀tle en琀椀ty – trusts, recording all 

interested par琀椀es, names on 琀椀tle do not work well

Analysis – Case Speci昀椀cs



• Classify as Strong or Semi-Strong to proceed or intervene

• Semi strong cases – people like 琀椀tles…. But!

• Fix a昀琀er the fact? Title Adjustment?

• Avoid or mi琀椀gate the o昀昀-register problem?

• Strategies include legal-ins琀椀tu琀椀onal review and customised solu琀椀ons

– Title maintenance?

– Fill legal gap re family holdings (arising in jurisprudence in SA)

– Financial support / subsidies?

– Street level bureaucrat ac琀椀vi琀椀es?

– Manage hybrid governance situa琀椀ons

– NGOs. Educa琀椀on door-to-door, accessible advice / advice centres

– Educa琀椀on programmes and estate management assistance– door-to-door?

– Accessibility of o昀케cial systems e.g. the right legal advice

– School curriculum

– Journalists, local poli琀椀cians

– Do not drive around with a loud hailer!

So What? What then? Strategy



• Who does these “things”? Stewardship?

• Unwise to register and then just leave things

• Monitor, evaluate, take ac琀椀on

• Review legal ins琀椀tu琀椀onal framework to allow e.g. endorsements on 琀椀tle 

or other measures to acknowledge family property and commonly 

accepted prac琀椀ces of succession

• Mee琀椀ngs: classify as strong, semi-strong etc.

• If semi-strong?

• Why, how, what do we do, paths to “success” or not?

• Can we change behaviour re longstanding transac琀椀on strategies and 

social norms? If not …..

• Street level o昀케cials!

• Communica琀椀on. Ac琀椀on!

Conclusions
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